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Mr Justice Cranston:

INTRODUCTION

1. Mr Dowen, the First Interested Party, has appliednspect and make copies of
certain documents which relate to a waste managerneairact between the claimant,
Veolia ES Nottinghamshire Ltd (“Veolia”), and Netghamshire County Council
(“the Council”). Having taken legal advice, theu@ail considers that it must allow
him access to the documents. Veolia have instittiiese proceedings to compel the
Council to keep the documents confidential. Tleiesbefore me is whether these
documents, in their entirety, fall within the staity right of inspection and copying
under section 15(1) of the Audit Commission Act 899the 1998 Act”). In
particular do they fall within the category of “d&) deeds, contracts, bills, vouchers
and receipts” “relating to” “the accounts to be i¢ed’ of the Council for the
purposes of that section? The issue which anstss case has not been the subject
of previous case-law.

BACKGROUND

The parties

2. Veolia is a waste management company. It holdsmdract with the Council for
waste management (“the Contract”). The Contract weade on 26 June 2006.
Veolia submits monthly invoices to the Council f@ork done under the Contract.
The First Interested Party, Mr Dowen, is a loc&c#dr in the area of the Council.
The Second Interested Party, the Audit CommissanLbcal Authorities and the
National Health Service in England (“the Audit Comsmon”), is constituted under
the 1998 Act. Its functions include regulating theper control of the public
finances of local authorities through audit.

Mr Dowen’s application and Veolia’s challenge

3. The Council prepared a statement of accounts yédar ended 31 March 2009. By
notice in various local newspapers, the Councilfiedt the public that the accounts
“together with all books, deeds, contracts, billsuchers and receipts relating to
them” were to be open for public inspection at @eunty Hall from 29 June to 24
July 2009. The notification also advised that fr@m July 2009, until the auditor
completed auditing the accounts, a local electatccask the auditor questions about
the accounts and could make objections to anythlmgut which the auditor could
take action or make a report under the relevanslegn. On 29 June 2009 Mr
Dowen applied to the Council to inspect and takpie of documents open to
inspection, including all books, deeds, contrabis, vouchers and receipts relating
to waste management in the area of the Council.

4. Oon 2 July 2009 Veolia wrote to the Council, asking theuncil to take detailed
legal advice and to liaise closely with it befolisatbsing any documents relating to
the Contract, other than documents already disdlosgh Veolia’'s consent in
response to freedom of information requests. @@y 2009 the Council wrote to
Veolia informing it that it proposed to make thesmlited documents available for
inspection. It is the decision in the 3 July 2088er which Veolia challenges by
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these proceedings. It seeks to prevent the Codrmih disclosing the disputed
documents, save in heavily redacted form.

5. The disputed documents comprise schedules 6A, €Batd 7 to the Contract;

monthly invoices submitted by the claimant to trmug@cil in respect of work carried

out under the Contract; and schedules to the iegowhich particularise the sums
payable. Schedule 6A sets out the various formuaene with many variables,

according to which payments under the Contrachaade. Schedule 6B provides for
deductions in amounts payable in the event of diebguVeolia. Schedule 6C is, in

effect, a performance scorecard. As for Scheduieig integral to the calculation of

those deductions in setting out the key performandeators by reference to which

some deductions are made. The invoices includedstés which set out the

individual items under the Contract for which paymis to be made, the rate for each
such item, the quantity of that item claimed foattmonth and the resultant total for
that item.

6. Veolia contends that these documents constituteabé information which it
supplied to the Council on a confidential basist dbes not want information
disclosed to Mr Dowen or otherwise to enter thelipubomain. It contends that the
information is valuable to commercial competitonsl &0 its sub-contractors under the
Contract. Were any of that information to entez gublic domain it would damage
its ability to compete on bids with other local fzrities and it would impair its
ability to hold down sub-contract prices on the Cact.

The Contract

7. The Contract between Veolia and the Council istledti“Waste Management PFI.
Project Agreement. Contract A”. Part of it has rbaesclosed on the Council’s
website as a result of freedom of information reqgie The decision to publish was
taken by the public interest panel of the Courfollpwing input from Veolia.

8. The recitals to the Contract record that local arties have targets for recycling and
landfill obligations; that the Council wishes tmpure the services of a private sector
contractor to provide waste management functioreneble it to meet its targets and
fulfil its obligations; that the Council tenderelet contract in accordance with the
Public Services Contracts Regulations 1993 andctseleVeolia “as the most
economically advantageous tenderer to provide #reices”; and that the parties
consent to the contract being certified under tbeal. Government (Contracts) Act
1997.

9. The Public Services Contracts Regulations 1993193 No 3228, to which the

recitals refer, implement Council Directive 92/58(& (OJ NO L209, 24.7.92, p.1)
relating to the coordination of procedures for #iveard of public services contracts.
In essence, for what are called Part A servicesracts, the regulations require that
the process be open and the intention to seeksoffer published in the Official

Journal of the European Union. Part A servicedraeots must be awarded on the
basis either of the offer which delivers the loweste or the one which is the most
economically advantageous. @ Among the purposes hef ltocal Government

(Contracts) Act 1997 is to enable councils to fertong-term service contracts,

giving a safe harbour from legal challenge excegubicial review or audit review.
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10.

11.

12.

13.

14.

Part One of the Contract, Preliminary, includes@indtion of indexation, which is in
accordance with the mechanism set out in schedul®Ghe Contract. Clause 7 is
the substantive clause for certification of the tcact under the Local Government
(Contracts) Act 1997. Part Two of the Contractsige and Works, covers Veolia’s
responsibilities regarding the construction of veotknder the Contract. Part Three
addresses the services which Veolia is to prowdéerms of recycling and waste
management. Its performance is to be monitorethéyouncil (clause 61).

“Payment Provisions” is Part Four of the Contradh brief the Council pays the
unitary charge in respect of each payment periddulzdied in accordance with
schedule 6. Subject to the provisions of sched#ethe Council must pay the
amount of any invoice submitted within 28 days eteipt. By clause 78 Veolia
acknowledges that the Council is subject to a bakte duty and that the clause is
designed to assist the Council fulfil that dutyhu$ under clauses 78.2 and 78.3,
Veolia must make arrangements to secure continimpsovement in the way in
which the services are provided, having regard teoebination of economy,
efficiency and effectiveness. Veolia undertakeswdl refrain from undertaking,
actions which the Council might reasonably requestnable it to comply with that
best value duty. Veolia also agrees to permitsa b@lue inspector to have access to
sites and facilities, to documents and data, arsdibzontractors, agents or employees
(clause 78.3.4). At its own cost Veolia must pdevian annual services report to
address best value and must promptly prepare sudtemw evidence and other
supporting information as the Council may reasonadijuire to verify and audit the
material in the Annual Services Report.

Under Part Six of the Contract, Performance andhGéathe parties undertake to use
their reasonable endeavours to operate on an “opek’ basis and to provide access
to information as is required to fulfil their regp®e obligations. Part Eight contains
an obligation on Veolia's part to cooperate fullydain a timely manner with any
reasonable request of any internal or externalttaudf the Council (clause 114). The
confidentiality obligation is contained in claus23] coupled with Schedule 45. It
provides that certain parts of the Contract andllang documents are to be kept
confidentiality for designated periods. It is moissue that the Schedules 6A, 6B and
7 are captured by the confidential provisions @& tBontract. As for invoices, a
cursory examination reveals that, armed with thewrh claimed for an item and its
guantity, the rate could readily be deduced.

The Council's statement of accounts

The Council’'s statement of accounts for 2008/09 a@woved by the full Council in

the ordinary way on 25 June 2009. Eventually tbar@il’'s statement of accounts is
made available on the Council’s website. The staté of accounts includes what is
described as the Council’'s accounts and certairsi®@rnFund Accounts. In the

Council’s statement of accounts there is an Exptagdoreword, an overview of the

year, including a reference under Capital Expemeitand Financing to “waste

recycling and energy recovery facilities”. Furthaatails of all PFI contracts, it is

said, are set out in Note 29 to the Accounts. @herthen a blank space for the
Auditor’s Report.

Following the Explanatory Foreword are variousestants, including a Statement of
Responsibilities for the Statement of Accounts gy $ervice Director (Finance), an



Judgment Approved by the court for handing down. Veolia v Nottinghamshire CC

15.

annual governance statement where the leader dZdbecil and the chief executive
set out the Council's approach to sound financiahtiol, and a statement of
accounting policies. Then there is the IncomeBxpkenditure Account, on one page,
showing figures for eleven council services, inahgd“environmental services”. It
includes all day-to-day expenses and related incoman accruals basis, as well as
transactions measuring the value of fixed assetsswsned. A Statement of
Movement on the General Fund compares the Coursgibnding against the council
tax raised for the year, taking into account resgrv The Statement of Total
Recognised Gains and Losses brings together aljdahes and losses of the Council
for the year and shows the aggregate increasetimorth. The Balance Sheet sets
out the assets and liabilities of the Council. To@ash Flow Statement is self
explanatory. Since certain activities of the Coluare run as trading undertakings,
the Summary Revenue Accounts of Trading Undertaksigpws the turnover and the
surplus or deficit of each. Included here is a fior contracting services.

There then follow the notes to the statements obwats, over many pages. These
give more detailed information about the CoundiFgncial activities. Included in
note 29 is the following:

“Waste Recycling

The Authority has received Government support for a
Nottinghamshire Waste PFI scheme which involves the
commissioning of Materials Recycling Facilities aadEnergy
Recovery Facility. A PFI credit of £38.3 millionas been
allocated. The contract was signed on 26 June 20@6the
main facilities are expected to become operatiomal the next
five years. The charge to the County Council i0&09 was
£21.2 million (£19.5 million in 2007/08). The firmmain new
facility became operational in January 2009, thetevials
Recycling Facility (MRF). The MRF site is subje¢ota rental
agreement with NCC, 50 years, which is then redthrtyp
Veolia at the same rates. The residual value efdhility as at
31/03/2033 is assessed at £6.87m.”

The note to the statement of accounts on Revengeris, note 36, has entries for
contracting services, landfill reserve, and wagterBserve. Note 36 continues:

“Contracting Services and Other Trading Servicesemees
comprise accumulated revenue surpluses plus or smamy
transfer between those reserves and the Generdl Fun

Landfill Allowance Trading Scheme (LATS) Reservetise
value of allowances which have not been utilisedadd by the
Authority. Each year the Government sets the nundie
tonnes of landfill which the Authority should notoeed. This
target reduces each year. From 2010 any landfiixcess of
the cumulative targets will require the Authority pay a
penalty to the Government of £150 per tonne. Whhbee
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17.

Authority uses less landfill than the target, th&cess
allowances are held in a reserve. The market viau¢hese
allowances has been set at nil as dti@arch 2009.

Bassetlaw, East Leake, Tram and Waste PFl reseaves
surplus funding amounts set aside during the gagdys of the
PFI contracts. These contributions from centraléoment
and the County Council will be required in laterasg to
finance the unitary charge.”

LEGAL FRAMEWORK

Central to the resolution of this case is sectib(ill of the Audit Commission Act
1998 (“the 1998 Act”).

“15(1) At each audit under this Act, other than audit of
accounts of a health service body, any personsested may —

(a) inspect the accounts to be audited and all fiodkeds,
contracts, bills, vouchers and receipts relatinthémn, and

(b) make copies of all or any part of the accowand those
other documents.”

The issue to be addressed is whether what | haleddhe disputed documents —
Schedules 6A, 6B, 6C and 7 to the Contract, theiaes and the schedules to the
latter — can be said to be related to the accosmtthey are open to inspection and
copying by Mr Dowen. Before focusing on sectior(1}5tself, it is necessary to
examine its legislative history and contemporaagigbry context.

Leqislative history of section 15(1)

In his Local Government Audit La®"™ edition (London, HMSO, 1985) Reginald
Jones notes that from its inception an importaatuie of the district audit system
was the existence of public rights of inspectionasid objection to, the accounts (at p
235). The right conferred by section 15(1) of #edit Commission Act 1998
originated in the Poor Law Act 1844 (7 to 8 Vicl@l), which dealt with the
financial accountability of parishes. Section 33hat Act gave “every person liable
to be rated to the Relief of the Poor” a rightispect the parish books of accounts.
Those persons were also given the right to makectibps to the accounts before the
auditor. These rights reflected the "LBentury concept that an audit was a public
proceeding which any local government elector caatlénd”: Lloydv McMahon
[1987] 1 AC 625, 641C, per Lawton LJ. The auditad the right:

“...to require any Person holding or accountabteafty Money,
Books, Deeds, Papers, Goods or Chattels, relatitiget Poor’s
Rate or the Relief of the Poor, to produce to s@abitor his
accounts and Vouchers...”
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19.

20.

At this stage those paying rates had no right $pect the documents produced to the
auditor.

The Public Health Act 1848 (11 to 12 Vic. C.@3fablished local boards of health. It
introduced the concept of “persons interested’ctiSe 122 of that Act provided that
prior to the audit, the accounts should be madéadla for examination during office
hours for inspection by “persons interested”. Ehesas no definition of “persons
interested.” As with the Poor Law Act 1844, thghtiwas to examine and copy the
accounts. Persons interested had no right to ahsey other documents but the
auditor had a power to “...require the Producti@fiobe him of all Books, Deeds,
Contracts, Accounts, Vouchers, and all other Doaumeand Papers which they or he
may deem necessary...”

The Public Health Act 1875 (38 to 39 Vic. C.55) soldated and amended the
earlier Acts, imposing similar accounting obligasoon urban authorities which were
not town councils. Section 247(4) extended thepayers’ right of access beyond the
accounts themselves. It is this section from wisidb(1) of the 1998 Act is derived:

“A copy of the accounts duly made up and balantegkther
with all rate books account books deeds contract®uats
vouchers and receipts mentioned or referred to uchs
accounts, shall be deposited in the office of suaimority, and
be open, during office hours thereat, to the inspecof all
persons interested for seven clear days beforaute, and all
such persons shall be at liberty to take copiesroéxtracts
from the same, without fee or reward.”

That provision was reproduced in similar, but m&ntical, terms in section 224(1) of
the Local Government Act 1933:

“A copy of every account which is subject to aumjta district
auditor, duly made up and balanced, and all rat&kscaccount
books, deeds, contracts, accounts, vouchers andiptec
relating to the accounts, shall be deposited inajgropriate
office of the authority, and shall for seven cldays before the
audit be open at all reasonable hours to the itigmeof all
persons interested, and any such person shall beealy to
make copies of or extracts from the deposited decus)
without payment.”

Section 226 conferred a right upon a local govemtnedector for the area to make
objection to the accounts. As can be seen, se@®difl) replaced “mentioned or
referred to” which had been used in s.247(4) of Rublic Health Act 1875 with
“relating to.” That same pattern was found in med 159(1) and (3) of the Local
Government Act 1972, with sub-section (2) incorpiag the right for a local
government elector to question the auditor. Secti69, with minor modifications,
was carried through into section 17 of the Local&oment and Finance Act 1982,
which in turn was replaced by the provisions inAuelit Commission Act 1998.

There is case law on some of these earlier prawssid hus R/ Bedwellty UDC, ex p
Price [1934] 1 KB 333 held that an accountant, as amtagéa local government
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22.

23.

elector, could inspect the accounts as well azlbetor. The mandamus ordered by
the Divisional Court was to order inspection of #oeounts, together with all account
books, deeds, contracts, accounts, vouchers aegpteenentioned or referred to in
such accounts of the council for the year endeccM&d, 1933._ R Monmouthshire
County Council ex p Smitfil935) 51 TLR 435 held that certain forms of apggiion
for grants to the Council were not among the doaumevhich were open to
inspection. In_Rv Glamorganshire County Council ex p Coll[é©36] 2 All ER a
mandamus was ordered so that an agent of an electdd inspect the minutes
involving accounts and finance. | return to theeckaw later in the judgment.

Audit Commission Act 1998

The Audit Commission Act 1998 (“the 1998 Act”) is eonsolidation Act,
consolidating principally the provisions of Pait ¢f the Local Government Finance
Act 1982, as well as various other enactmentsinglab the Audit Commission. Part

| continues the Audit Commission; | have referredt$ functions, which are set out
in detail in Schedule 1. Part Il of the 1998 Astconcerned with the accounts and
audit of public bodies, including local authoritiehe accounts to which it applies
are listed in Schedule 2. It includes all accouftdocal authorities. By section
2(1)(a), the accounts of a local authority, andabeounts of the other bodies listed in
Schedule 2, must be made up each year to 31 Marckuch other date as the
Secretary of State may direct. Section 2(1)(bhireg those accounts to be audited in
accordance with the Act by an auditor appointethigyAudit Commission

So far as the audit of a local authority is conedrsection 5 provides that the task of
the auditor is to audit the accounts. In doing the auditor is to be satisfied, by
examination of the accounts and otherwise, thay thave been prepared in
accordance with the Accounts and Audit Regulatid@83, to which | return, that
they comply with all other statutory provisions pgble to the accounts, that proper
practices have been observed in their compilatiwh that the body whose accounts
are being audited has made proper arrangemensgdaring economy, efficiency and
effectiveness in its use of resources. This leguirement, in section 5(1)(e) of the
1998 Act, that the auditor satisfy himself that thethority “has made proper
arrangements for securing economy, efficiency affdcéveness in its use of
resources”, is the statutory basis for what isroftalled the value for money aspect of
the audit. Auditors are required to carry out tHanctions under the 1998 Act in
accordance with a code of audit practice prepayeithds Audit Commission: ss.4 and
5(2). “Value for money” is an aspect of the coalewill be described later.

Section 6(1) confers on the auditor a right of asc® every document relating to a
body subject to audit which appears to him necgdsaithe purposes of his functions
under the 1998 Act. Section 6 also confers onathditor a power to interrogate
individuals for that same purpose:

“(2)  An auditor may—

(@) require a person holding or accountable for angh
document to give him such information and explamagas he
thinks necessary for the purposes of his functionder this
Act; and
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25.

26.

(b) if he thinks it necessary, require the persoattend before
him in person to give the information or explanatior to
produce the document.

Other sub-sections elaborate on the auditor’s sightthis regard. Finally, section
6(5) provides a general residual power:

“Without prejudice to subsections (1) to (4C), evdyody
subject to audit shall provide the auditor with mviacility and
all information which he may reasonably require fine
purposes of his functions under this Act.”

Sections 8-13A deal with auditors’ reports and negm@ndations. Two sorts of report
are contemplated. The first is a general reportiwthe auditor must prepare after he
has concluded his audit of the accounts, entermghe statement of accounts his
opinion on the statement and a certificate thah&® completed the audit: section
9(1). Secondly, under section 8(a) an auditor megrt on “any matter coming to

his notice in the course of the audit, in order ifoto be considered by the body
concerned or brought to the attention of the publid@he auditor must consider

whether the public interest requires any such mattebe made the subject of an
immediate report rather than a report to be madéeatconclusion of the audit

(section 8(b)). Section 8 reports are requirede@iven special consideration by the
audited body: sections 10, 11. When being consitlby the audited body, they are
open to public consideration (sections 10(5)-(6)d dhe public must be specially

notified of meetings held to consider them (secfighn

Sections 14-17 address public inspection of certemouments and action by the
auditor. There are two discrete rights of accedaformation. The first is conferred
by section 14, which confers a right on every logavernment elector for the area
subject to audit to inspect and to make copiesngfsaatement of accounts prepared
under the Accounts and Audit Regulations 2003 ahdny auditor’'s report, other
than an immediate report. Unlike the right in sBtil5, the section 14 access right is
not time-limited. However, it is confined in twespects: it is given only to local
government electors for the area of a body sulgeaudit, and it is only attaches to
the statement of accounts and to reports, other dhammediate report made to the
body by an auditor. Section 14 does not carrglat io inspect documents relating to
the statement of accounts.

This case turns on section 15(1), already quotédconfers a separate right on
persons interested to inspect and make copieseaidbounts to be audited as well as
all books, deeds, contracts, bills, vouchers awcdip¢s relating to the accounts to be
audited. Section 15(2) provides that at the relgoka local government elector the
auditor must give the elector, or any represergatan opportunity to question him
about the accounts. Section 15(3) contains a denfiality protection first
introduced by section 11 of the Local Governmeimt ldousing Act 1989.

“(3) Nothing in this section entitles a person—

(a) to inspect so much of any accounts or otheumhent as
contains personal information within the meaninguabsection
(3A) or (4); or
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(b) to require any such information to be disclosednswer to
any question.

(3A) Information is personal information if —

(a) it identifies a particular individual or enabla particular
individual to be identified; and

(b) the auditor considers that it should not bepéused or
disclosed.

(4) Information is personal information if it is formation
about a member of the staff of the body whose ausoare
being audited which relates specifically to a patar
individual and is available to the body for reasaonsnected
with the fact—

(@) that that individual holds or has held an effior
employment under that body; or

(b) that payments or other benefits in respectrobtice or
employment under any other person are or have begle or
provided to that individual by that body.”

27.  Section 16 deals with a local authority electorght to make objection in relation to
the accounts:

“(1) At each audit of accounts under this Act, otllean an
audit of accounts of a health service body, a lgoalernment
elector for an area to which the accounts relaty make
objections to the auditor—

(a) as to any matter in respect of which the audibuld take
action under section 17; or

(b) as to any other matter in respect of whichabditor could
make a report under section 8.

Since February 2005, appointed auditors have deteth88 objections under section
16, excluding what were likely to be a few case®mgha section 8 public interest
report was made, and some purported objectionshwhithe auditor’s view did not
satisfy the requirements of the 1998 Act to allbenh to be treated as such.

28.  Section 17 provides that where it appears to tht@uthat an item of account is
contrary to law the auditor may apply to the cdarta declaration to that effect. The
court may make the declaration: it may also ore@etification of the accounts. A
person who has made an objection under section)(d§(and is aggrieved by a
decision of an auditor not to apply for a declanatmay require the auditor to state in
writing the reasons for his decision, and appedire the decision to the court.
Under section 24(1) the auditor may apply for jiaiceview against any decision or
omission of an audited body “which it is reasonabldelieve would have an effect
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30.

31.

on the accounts of that body”. This is a wider potihan under section 17 in relation
to an item of account. Its exercise could be prohjpy an interested party.

The regulation making power is contained in sec@nand covers matters such as
the keeping of accounts; the form, preparationaerdfication of accounts and of the
statement of accounts; and the publication of mftion relating to accounts and of
the statement of accounts. Other provisions iN19@8 Act relate to the acquisition
and disclosure of information. Section 48 confarghe Audit Commission a right to
information held by a body subject to audit wheresirequired for the discharge of
the Commission’s functions. Generally speakingthee the Audit Commission nor
an auditor may disseminate the information acquiredhe performance of their
functions except with the consent of the body orspe to whom the information
relates, or for the purposes of the Commission’auwatitor’s functions, or where the
disclosure would not prejudice the effective parfance of those functions: sections
49(1) and 49(2A)(b).

Local Government Act 1972

One surviving aspect of the Local Government Act2@ddresses the funds and
accounts of county councils. Section 148(2) olslifge council of each county to
keep a fund to be known as the county fund. Alenets of a county council must be
carried to the county fund, and all liabilitieslifad) to be discharged by that council
shall be discharged out of that fund: section 118&ection 148(5) provides:

“(5) Accounts shall be kept of receipts carriedaiong payments
made out of,

(a) the county fund, in the case of a county ...”

The 2003 Reqgulations

The 2003 Regulations were made under section 2henfl998 Act. Regulation 4

imposes an obligation on an audited body like tbar@il to establish sound financial
management systems. Regulation 5(1)(a) obligeody’® responsible financial

officer — appointed in the Council’'s case undetieacl51 of the Local Government
Act 1972 — to determine its “accounting recordsjuding the form of accounts and
supporting accounting records”. There is no deéiniof these terms but it is clear
from this that accounting records include the aot®uhemselves and materials
which support the accounts. Regulation 5(2) presid

“5(2) The accounting records determined by the oesible
financial officer on behalf of a relevant body iocardance
with paragraph (1)(a) shall be sufficient to shdve tbody's
transactions and to enable the responsible finaofi@er to
ensure that any statement of accounts, income xgmehditure
account, statement of balances or record of rexegrd
payments and additional information to be providgdvay of
notes to the accounts, as the case may be, whecprapared
under these Regulations, comply with these Reguiafi
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34.

Under regulation 5(3), the accounting records nugtarticular contain entries from
day to day of all sums of money received and expérx/ the body and the matters
to which they relate.

Regulation 6 imposes on an audited body the dutyahtaining a system of internal
audit. Regulation 7 is entitled “Statement of Agets”. Regulation 7(1) provides:

“(1) A relevant body which is not a smaller relevaondy shall
prepare, in accordance with proper practices imticel to
accounts, a statement of accounts for each yeachwghall
include such of the following accounting statemeass are
relevant to the functions of the relevant body —

(d) any other statements relating to each and ew#rgr fund in relation to
which the body is required by any statutory prawisito keep a separate
account.”

Under regulation 10 it is the duty of the relevaody to prepare the statement of
accounts in accordance with regulation 7 and ofrésponsible financial officer to
certify it in terms set out in regulation 10(2)edrilation 11 obliges the publication of
the statement of accounts.

Under regulation 13 the auditor must appoint a fatéhe purpose of the exercise of
rights under sections 15 and 16 of the 1998 AaguRation 14 provides that after the
auditor’s notification of the date, what has torbade available for public inspection
for 20 working days are the accounts and other miecits mentioned in section 15.
In relation to the accounts, typically this is daneelectronic form. Notification of
these public rights must be given under regulalibn Regulation 17 provides that
any written notice of objection under section 16{P)he 1998 Act

“shall state the facts on which the local governnebector proposes to rely,
and contain, so far as possible -

(@ particulars of any item of account which is allegede
contrary to law, and

(b) particulars of any matter in respect of whithsi
proposed that the auditor could make a report under
section 8 of that Act.”

At the conclusion of the audit, notice by adverigat must be given of that fact and
that “the statement of accounts” is available fespection by local government
electors: r. 18.

Code of Audit Practice

The Code of Audit Practice 2008, prepared purst@mithe 1998 Act, has been laid
before Parliament. Under “General Principles” toele notes that, because of the
special accountabilities attached to public money the conduct of public business,
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the scope of external audit in local governmentecewnot only the audit of the

financial statements but also the audited body'argyements for securing economy,
efficiency and effectiveness in its use of resosirc&he auditor's objectives are to
review and report on the audited body’s financialtesnents and its statement on
internal control, and whether the audited body hesle proper arrangements for
securing economy, efficiency and effectivenesgsruse of resources. Auditors do
not act as a substitute for an audited body’'s oesponsibilities. They are not

expected to review or perform detailed tests oftadl financial and other systems and
processes or of all the accounting proceduresranddctions.

The Code recognises that local government in thedemo age enters into
arrangements with the private sector. With thatmimd, the code explains that
auditors should consider whether they need to Violwublic money into and across
such arrangements. Auditors are expected to diseiih the audited body the need
for timely and effective production of working papend other information required
for audit so that the process can be carried ouéffisiently and effectively as

possible. As to confidentiality, the Code providiat auditors should take all
reasonable steps to ensure that they and theircstatiply with relevant statutory and
other requirements relating to the holding andldgae of information received or
obtained during the audit.

Part 2 of the code sets out how auditors fulfiirtiséatutory functions under the 1998
Act in auditing the financial statements. The &t work in auditing financial
statements is set out in paragraph 18. “Finarsta@kbments” is later defined as “the
annual financial statements in the prescribed famnthe books of account for those
audited bodies that are not required to producéersints.” Section 3 covers
auditors’ responsibilities in relation to the ugaa@sources, in other words, their need
to be satisfied that proper arrangements have Ipeate for securing economy,
efficiency and effectiveness in the use of resaircéhe upshot of auditors’ work is
dealt with in Section 4, reporting. This includes audit planning document; reports
or memoranda to officers and, if appropriate, taniers of the local authority; a
report to those charged with governance; and tké aeport, including the auditor’s
opinion on the financial statements and a conciusio whether the audited body has
put in place proper arrangements for securing evgnefficiency and effectiveness
in its use of resources; and a certificate that doelit has been completed in
accordance with statutory requirements.

Section 5 refers to the specific powers, such asrevithere are representations or
information relevant to the audit. Auditors mupply a balanced and proportionate
approach.

Information rights legislation

Brief mention should be made of contemporary infation rights law. Best known is
the Freedom of Information Act 2000, the main pggof which is to confer a right
of access to recorded information held by publitharities like the Council: section
1. Under Part 1 of the Act a number of conditiomsst be fulfilled before a public
authority is obliged to comply with a request: gatt8. A public body must state the
reasons for refusing a request: section 17. Appeath be taken to the Information
Commissioner and Information Tribunal. Among theeptions from the duty to
disclose information in Part Il of the Act is tHat confidential information contained
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in section 41. Section 42 protects legal profesdiqorivilege and section 43,
commercial interests. In particular section 43{@ans that information is exempt if
it would “prejudice the commercial interests of gmrson ...”. The exemptions in
sections 42 and 43(2) are subject to a publicestaest so that, even if it falls within
the scope of the exemption, the information mustdiselosed, unless the public
interest in maintaining the exemption outweighsghblic interest in disclosure.

The Environmental Information Regulations 2004, 20&I No 3391 (the
“Environmental Information Regulations”) were magiersuant to the EU Directive
on Public Access to Environmental Information 2@0BC. In effect, the
enforcement provisions of Part 4 of the Freedormfmfrmation Act 2000 (the “Act”)
are imported into the Regulations. Broadly stategulation 12(5)(d)(e) allows a
public authority to refuse to disclose informatitmnthe extent that disclosure would
adversely affect confidential and commercial infation. The exemption in
regulation 12(5)(d)(e) is subject to a public ietdrtest.

Finally there is the Data Protection Act 1998. bhref the Act requires anyone who
handles personal information to comply with a nurmddemportant principles. It also

gives individuals rights over their personal infatmon, including access, and to
prevent processing.

The jurisprudence

None of the authorities address directly the ispuesently before me. Some,
however, cast light on relevant aspects.

As with earlier decisions such asviRBedwellty UDC, ex p Pric§l934] 1 KB 333,
the issue in R (on the application of HTV LtdBristol City Council[2004] 1 WLR
2717 (Admin) was whether the claimant, a televismmpany, was a “person
interested” within the meaning of section 15(1) tbe 1998 Act. It wanted
information about the relationship between the @duand one of the Council’s
contractors, who provided accommodation and carecss for the vulnerable. In the
course of his judgment Elias J said that the mdfjwugh not the only, purpose of
section 15(1) of the 1998 Act was to “facilitates thght to ask questions under
section 15(2)” and “to assist the local governmeleictor who may wish to raise
issues in the auditing process” (paras [18] and)[19e noted that “... the documents
which can be scrutinised are limited to those neeitde verify the accuracy and
integrity of the accounts”: [18] The principal poge of section 15(1) was to assist in
the auditing process: [38]. Elias J recogniseduth&ttractiveness of obliging a local
authority to give access to documents under sedttom circumstances where the
interests of third parties in maintaining the cdefitiality of that information are not
properly protected ([45]-[46]). He concluded tlaaperson who inspects documents
under section 15(1) may use the information in tiemany purpose (at [56], [60]).
At paragraph [65] Elias J said this:

“65. | recognise that this will sometimes mean th&trmation
which is confidential may be revealed which thehauty
would prefer to keep hidden, not out of self redamtifor good
and worthy motives. | accept that the council ddewe
genuine concerns about personal information abalividuals
being revealed and perhaps used in ways which qoejddice
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the interests of such persons. But the fact thatldgislation
has not framed a set of exceptions such as arel founther
areas, is not, in my opinion, a justification fodoating a
narrow construction to the concept of “personsredted.”

Hillingdon London Borough CouncwW Paulsserf1977] JPL 518 was a decision of
HH Judge McDonnell sitting in the Crown Court. Tinagistrates had convicted the
Council of refusing to provide certain informatiander section 159(1) of the Local
Government Act 1972. The judge found that the llggavernment elector was
entitled to interim certificates issued under dding contract but that:

“...although an auditor might be entitled to makej@ries of
an architect [who issued the certificates] and &k dor
documents submitted to him and considered by hinerwh
granting the certificate there is no such right [anlocal
government elector] under s.159” (519, col.2).

Whether the parties had provided that certain médron was to be treated as
confidential was quite irrelevant to any considierags to whether the local authority
was obliged to disclose it (520, col. 2). Thegedound that the schedule of rates
formed part of the building contract and so oughhave been disclosed by the local
authority.

R v Monmouthshire County Council, ex p Sm{t935) 51 TLR 435, 33 LGR 279
(Div Ct) was touched on earlier. It involved arpbgation calling on the County
Council to show cause why a writ of mandamus shooldissue commanding them
to permit Mr Smith to inspect the application forfos the grant of bursaries for the
higher education of students submitted to the cbuan the basis that they were
“vouchers” relating to the council’s accounts withihe meaning of section 224(1) of
the Local Government Act 1933. Under the applieaklgulations, the council was
only entitled to provide bursaries to students @ed of assistance. Smith sought to
inspect the application forms to ensure that thencid had only given bursaries to
such persons. The application form contained &@rsient of parental income. The
Lord Chief Justice discharged the rule nisi, obisgyv

“It is perfectly obvious...that the field of ingyiwhich is open
to the district auditor under s.225(1)[ similamterto section 6
of the Audit Commission Act 1998] is far larger thtoe field

of inquiry which is open under section 224(1) tosh who are
described as ‘persons interested.” The enumerafidarms is
similar until one gets to the word ‘receipts’, bt section

224(1) the remaining words are only the words tretato the

accounts’ while in section 225(1) the words go ‘amd other
documents which he’ — that is, the district auditer ‘may

deem necessary for the purpose of the audit.” @magds and
the words which follow them show that the distretditor is

clothed with far ampler powers that the powersmpartunities
which are offered to ‘persons interested.” (434, L)

The Lord Chief Justice observed that “it would liallt to imagine anything more
offensive than the widespread distribution of sudormation among neighbours,
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and, it may be, trade competitors” (436, col. 2he court held that the documents
were not vouchers.

Finally, there is Oliver Northampton BC[1987] 151 JP 44. That case came to the
Divisional Court by means of a case stated fromistiages. The council had refused
Mr Oliver access, who had sought access to inspleet wages book or its
computerised equivalent for the staff at one ofdbencil’s entertainment centres. He
was not content with the summary given. The cdséed raised the issue of
confidentiality directly and the court held thatvias not material to the council’s duty
to allow access. Mann J said:

“The statutory language seems to me quite compilgpon

the point. It may be said that the result is utfioate in that
employees’ private affairs are thereby likely torbeealed and
revealed to persons who are under no obligatiomespect
confidentiality. That, if it be the case, is a teatfor

Parliamentary consideration. But confronted witle phrase
“the accounts to be audited and all books ... rejatinthem”, |

am quite unable to say that a summary extract asahas here
proffered in order to protect employee’s privatéaia$ is a

compliance with the section” (at 7 of the Transprip

Watkins LJ agreed and added:

“Here we have been obliged to find that the statides not
prohibit such disclosure. It is, in my judgmentfartunate that
it gives the opportunity to an elector, allowedlook at the
books of the council, to use the information thgrghined for
an improper purpose” (at 9 of the Transcript).

The upshot of Olivewas that section 17 of the Local Government Fieahct 1982
was amended by the introduction as described eafia confidentiality provision,
which is now section 15(3).

WHAT ARE THE “ACCOUNTS” IN SECTION 15(1)?

The terms of section 15 of the 1998 Act were queiadier in the judgment. It will
be seen that the media to which the access ritftthats are “books, deeds, contracts,
bills, vouchers and receipts,” as well as the antothemselves. It is not contested
that what | have called the disputed documentsererded on one or other of these
media. Schedules 6A, 6B and 7 are part of a “aaftitrand the invoices and
supporting materials are “bills” or “vouchers”. &Mhight is conferred on “persons
interested.” Again it is not in dispute that tesvers a local government elector for
an area to which the accounts relate, of which MwBn is one. As was seen earlier
the information must not be personal informatiorthim the meaning of sections
15(3A) or 15 (4). None of the information in dispus personal information as
defined in these sub-sections.

The dispute in this case is whether the disputetlmments constitute information
relating to the accounts of the Council which ardé audited. In particular, what is
in issue is first, what is meant by the accountghef Council to be audited and,
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secondly, the character of the connection betwhendisputed information and the
accounts required in order for it to be “relatin those accounts.

There is no definition of “accounts to be audit€ticcounts”) as used in section 15
of the 1998 Act. At least two meanings of the geramerged during the course of
the hearing. The first was the narrow definiti@mtended for by Mr Coppel QC for
Veolia. That would include, for example, the lirfsthe account in the Income and
Expenditure Account, and possibly in the SummaryeRee Accounts of Trading
Undertakings therein contained. But on this apgmaaot all that is in the statement
of accounts constitutes the Council’'s accountse 3tatement of accounts includes
space for the auditor’'s report, and the auditoeport is certainly not part of the
accounts. Nor do the accounts include other pdrtse statement of accounts, such
as the explanatory foreword and the various statésne Mr Coppell QC submitted
further that the Notes to the Statement of Accoanésprecisely that, they are notes,
not part of the accounts.

The second meaning of accounts, as advanced b&utié Commission, lies at the
other end of the spectrum. Accounts under thiscgmgh are the general ledger and
any account feeding into it. Thus the accountsavsalb the financial movements or
items of account in the Council’s funds. The Caluacd Mr Dowen agree with this
approach.

In my view the approach of the Audit Commissiorthe meaning of accounts is more
in accord with the 1998 Act and 2003 Regulations iarto be preferred. Mr Coppel

QC is correct to say that the term accounts dod¢senoompass the accounting
records. Although there is no definition of acctm records, the term as used in
regulation 5(1) of the 2003 Regulations comprehdhdsaccounts and the materials
which support them. As can be seen from regulafi(3), the accounting records
must in particular contain entries from day to @ll sums of money received and
expended by the body and the matters to which teite. Section 148(5) of the

Local Government Act 1972 similarly requires acdsunot accounting records, to be
kept of receipts carried to and payments out otthenty fund, which is the council’s

general fund. In my view this lends weight to thiew that the term accounting

records is a general term which encompasses ba&hatlcounts and supporting
records.

Moreover, Mr Coppel QC is right to draw a distinctibetween the accounts and the
statement of accounts. Section 9(1) of the Actgpases the concepts of accounts
and statement of accounts. Having considered tbeuats, the auditor certifies and
gives an opinion on the statement of accountssthtitory summary statement of
those accounts. As used in section 14 the tertensént of accounts refers to the
summary of the accounts which the Council is reguito prepare, certify, approve
and publish. Section 27 of the Act makes cleat #taounts and the statement of
accounts are distinct. Regulation 7 treats thestant of accounts as a construct: it is
an annual statement in relation to accounts. Rsigul 7(1)(d) requires the Council,
in accordance with proper practices in relatiomd¢oounts, to prepare a statement of
accounts relating to a fund which by statute hdset&ept as a separate account. This
is the link to section 148 of the Local Governméat 1972 which, as described
earlier, requires a general fund to be kept. Ramr 11 then provides for the
publication of the statement of accounts prepamegccordance with regulation 7 by
30" September immediately following the end of a yeafhus the statement of
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accounts is what is published. Regulation 11 is alsygestive of the distinction, in
dealing with the publication of a statement of asus at the conclusion of the audit.

But if the term accounts does not encompass theuatiog records, and if there is a
distinction between the accounts and the staterdénaccounts, the legislative
materials support a much broader approach to thenimg of accounts than that
advanced by Mr Coppel QC. By section 2(1)(a) ef 1998 Act accounts are made
up annually and by section 27(1)(a) are to be kdpiese references strongly suggest
that the accounts are not simply documents to beup after the financial year.
Rather, they are a running record which is kegtnaincial activity which never ends,
although they are made up from time to time. Muegpin referring to accounts,
section 148(5) of the 1972 Act makes it clear thadry receipt and payment must be
entered in the accounts, “accounts shall be kepeadipts carried to, and payments
made out of, the county fund”. This is consisteinthwhe meaning of accounts as
being a record of financial movements, in otherdsoalong the lines of the Audit
Commission’s approach.

In my view, the broader approach to the accounédsis to be preferred because, not
to put too fine a point on it, Mr Coppel QC’s namranterpretation would lead to
absurdity. Take this example. Section 15(1) dasta right to inspect the accounts
and the right to inspect the books, deeds, comstrdmtls, vouchers and receipts
relating to them. The term “the accounts” mustrliba same meaning in relation to
both rights of inspection contained within the sdt®n. If Mr Coppel QC'’s
argument is correct, it must follow that persortenested who wish to exercise their
right to inspect the accounts are not empowered.by(1) to inspect all parts of the
statement of accounts, since in his submissionettlesnot represent the accounts.
The Council could exclude from inspection the erptary foreword and the notes to
the statement of accounts. The ability of persotesested to understand the lines of
the account would be very greatly restricted ifytkeuld not inspect the explanatory
foreword or notes to the statement of accounts. aysirdity is compounded when
considered in the light of regulation 11 of the 2@egulations, which requires the
entire statement of accounts to be published.

On Mr Coppel QC’s approach, section 15 would giweright to inspect a contract
unless, say, a line in the Income and ExpenditureoAnt happened specifically to
name it; or if the line happened to comprise th& oba single contract, in which case
that single contract would be identifiable by theenditure sum. Of course this
would not apply to monthly invoices under that caot, as they would never
specifically be mentioned. The upshot would bet taaminuscule number of

contracts, if any, entered into by an authority ldooe subject to inspection. There
would be an entirely fortuitous distinction betweemen documents would and would
not be available for inspection. As regards thesey few, presumably often

extremely large and therefore commercially valuabtmtracts in respect of which
documents might be inspected, because they migtdpbeifically mentioned, the

concerns about confidentiality which form such egéapart of Mr Coppel QC'’s

submissions would be overridden. In any eventrallewy of his submission is that it

rules out any hope of inspection of documents hgadn the vast proportion of
expenditure such as social services payments madegnt to statute or funding of
schools by delegation of individual education bugge governing bodies from the
overall schools budget. Omissions from the accwvhich might be a matter of
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very considerable concern, as in the case of frawad)d also be wholly outside the
scope of section 15(1).

Quite apart from the attraction of the wider viewtloe phrase the “accounts to be
audited”, it seems to me quite wrong to supposé dkaset out in the statement of
accounts the explanatory foreword and notes docaostitute part of the accounts.
Just as the notes (or footnotes) in a book aregfdrte book, the same applies to the
notes to the statement of accounts. The propassievithout authority and contrary

to common sense. Information is contained in thadamatory foreword and notes to

the statement of accounts for presentational reastmey allow the person drawing

up the statement of accounts to set out figurea tonvenient table form and to

provide explanations to accompany the figures. @t@anatory foreword and notes
must be read with the figures to be understood! tikke are a summary of the

accounts — the figures and the text in the exptagdabreword and notes. Since a
statement of accounts is a summary of the accdhbeysevidence entries in, and form
part of, the accounts.

WHAT DOCUMENTS ARE RELATING TO THE ACCOUNTS?

There is no doubt that the phrase “relating toflegible in its meaning. In Tooheys
Ltd v Commissioner of Stamp Duties (NSWWP61) 105 CLR 602, Kitto J reviewed a
number of English authorities which considered piease “relating to”. Some
adopted a narrow, others a wider view, each apprdatated by the purpose of the
provision (at 617-8). Taylor J referred to the tcact in which the phrase was used,
and in the context there before the Court, it wWaarcthat “relating to” was not the
equivalent to “referring to”; the relationship hxdbe based on some more substantial
ground (at 620). “[T]he vital question is whettlBe instrument “relates” and not
whether it may be “related” by an examination dir@xeous circumstances” (at 622).

(a) Veolia’s submissions

Building on the analysis of Taylor J in_Tooheyand with his characteristic
intellectual rigour, Mr Coppel QC submitted that feguiring a book, deed, contract,
bill, voucher or receipt to be “relating to” thecacints to be audited, section 15(1)
looks to a link between that item and those acouiit is the book, deed, contract,
bill, voucher or receipt that is required to beldtang to” those accounts. That
linkage cannot be supplied through another souideus he submitted that a book,
deed, contract, bill, voucher or receipt will beednelating to” those accounts where
the relationship between the two is borne out leyitem itself (i.e. the book, deed,
contract, bill, voucher or receipt) or by the aautsuthemselves. The link between the
item and the accounts must be apparent from the ftem the accounts that are to be
audited, or from both. It is the item that mustrbkating to those accounts; it is not
enough that that link can be established oncettdra is read in conjunction with
various other documents. Where a contract is Bpaity identified in a line of the
accounts that are to be audited, section 15(1)ecsrd right on a person interested to
inspect that contract. Where a contract is notifipally identified in a line of those
accounts, section 15(1) does not give that persaghato inspect that contract.

Quite apart from being an interpretation which amgistent with the words used in
section 15(1), Mr Coppel QC contended that thisrprietation secured the object of
the legislation without creating results which ucessarily cut across existing legal
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rights or otherwise create harsh results. It viaasaonly interpretation which does not
generate a substantial mischief, the widespreadodigre of confidential information
held by the Council.

As to the object of section 15(1) Mr Coppel QC sgigd that it is to facilitate a local
government elector’s right to make objections t® délgcounts to be audited. It is not
to provide a general, free-standing right of acdesaformation held by an authority
subject to audit, which is obvious from the tempoestriction on the right imposed
by the 2003 Regulations. The temporal limitatienanly reconcilable with an
intention that the section 15(1) access right setiie purpose of facilitating a local
government elector in his questioning the auditoouh the accounts under section
15(2) and in making objections under section 16Ge Tines of those accounts will set
out items of expenditure, revenue and capitalhgia figure against each of them. It
is the lines of those accounts to which a localegoment elector’'s questions and
objections must be directed. Sections 15(2) andr&énot intended to give a local
government elector that right to question an awdabout every single item of
expenditure, however small, which has been takendocount in reaching the figure
shown in a line of the accounts. To give everyalagovernment elector the right
would be unworkable. The code obliges auditodgid abuse. Properly understood,
the rights given to every local government eleatoncentrate on the heads of
expenditure, income and capital reflected in tmedi of the accounts. The local
government elector’s rights are concerned with twverall financial picture as
expressed in the lines of the accounts which aleetaudited: they are not concerned
with vouching the accounting records or other malt&om which they are derived.

Mr Coppel QC submitted that this approach accoritls the object of other parts of
the 1998 Act. Thus in order to object under secfi6 it is not necessary for a local
government elector to have access to every docufeentvhich it is possible to
conceive a connection with an item which is thejettbof a line of an account.
Inspection of such documents will not make goodaancthat an item of account is
contrary to law. It is the auditor who, armed witlore extensive powers to obtain
information, provides the bulwark against misconduclt is not the function of a
local government elector in section 16 to gainsayluplicate the functions of the
auditor. The auditor is performing quasi judidaities which are designed to protect
the local authority, as well as the local elecidiest Wiltshire DCv Garland[1995]
Ch 297, 308F, 310B.

Further, there is no good reason to read sectiqi)1% as to equate a local
government elector’s right of access with thathsd tiuditor under section 6. That
section confers on the auditor a right of accessvayy document relating to a body
subject to audit which appears to him necessarytHerpurposes of his functions
under the Act. As with section 15(1), the rightaufcess is limited by a required
nexus with the documents to which the right attach&he nexus in section 6(1) is
documents relating to the body subject to auditickvhs wider than the nexus in
section 15(1). This distinction is real and shoblel respected. @ The auditor
undoubtedly does have an access right to the amtfad information. That is

because the confidential information relates to @oeincil, even though it does not
relate to the accounts of the Council.

In Mr Coppel QC’s submission his interpretation sloet create a mischief. All the
bodies subject to audit under the 1998 Act areadlyesubject to general, free-
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standing rights of access under the Freedom ofrrimdtdon Act 2000 and the
Environmental Information Regulations and the DRtatection Act 1998. That
legislation has sophisticated exemptions which fadye balance the competing
interests of those seeking information held by mualthorities, of third parties who
stand to be affected by the disclosure of thatrmédion, of public authorities in
performing their functions, as well of the gengrablic interest both for and against
disclosure. The 1998 Act does not contain any sugte of provisions protecting
those other interests. Limited protection to juste such interest, personal
information, is provided by section 15(3). A calebalance has been struck by
Parliament in the other legislation. Irremediablm would be caused by any
interpretation other than his interpretation oftmer 15(1). A wider interpretation
would potentially enable access to be obtainecklation to individual prosecutions,
material protected by legal professional privilegel other matters. Where a word or
phrase admits of a variety of meanings, a mearagdreates a mischief should not
be preferred over a meaning which does not cansischief.

Finally, Mr Coppel QC contended that this interptein is supported by the

legislative history: the right to inspect and tadapies of public accounts and related
documents has been associated with a right to iqne$ie auditor of these accounts.
The evolution of the provision from the Y entury reveals a consistency of
intention, albeit expressed through changing lagis drafting styles, that the local

government elector’s right of access is confinedh® lines in the accounts to be
audited, with documents mentioned or referred tihase lines in the accounts.

En passant, Mr Coppel QC noted that his interpoetaioes not prevent a council
from voluntarily making its contracts availabled@erson interested even if it is not
obliged to do so. Only where there is a constramdisclosure, such as where the
contract contains confidential information, shoulde Council not breach the
confidentiality by volunteering the information.in8larly, a person might gain access
to a council contract pursuant to some other rajhdccess, such as section 1 of the
Freedom of Information Act 2000 or pursuant to thevironmental Information
Regulations.

Applying his interpretation of section 15(1), Mr geel QC submitted that the upshot
is that the Council’s decision to make the disputeduments available to Mr Dowen
is unlawful. The Council’s statement of accourgatains only two lines which might
allude to the Contract or associated invoice: @ lticome and Expenditure Account,
the line “Environmental Services”, and in the SumyrRRevenue Accounts of Trading
Undertakings, the line “Contracting Services”. But Mr Coppel QC’s analysis, it
cannot be said that either the Contract or an gevoinder it constitutes a document
relating to either of those lines in the accourtsneither line is there any mention of
or reference to the Contract by name, by date,rbguat or by any other attribute.
Underlying those two lines of the accounts is mibr@n just the Contract and the
payments under it. Whilst the Contract and thenpayts under it may be referred to
in the Council’'s accounting records, the accounteaprds are not the accounts. Nor
is the statement of accounts the accounts. Thereeciatries in the statement of
accounts which might be said to allude to the Gator the invoices. But Note
29 is not part of the accounts. As to Note 36,aurtde heading “revenue reserves”,
this refers back to the balance sheet. Even if there part of the accounts neither
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entry causes the Contract or the invoices under gonstitute a document relating to
the accounts.

(b) The documents relate to the accounts

It is clear that section 15(1) of the 1998 Act does confer an unqualified right of
access to books, deeds, contracts, bills, voudsdsreceipts held by a body to be
audited. That the Council holds a book, deed,rechtbill, voucher or receipt does
not necessarily make it a book, deed, contradt,ymucher or receipt relating to the
accounts of the Council. Nor is it enough thhbak, deed, contract, bill, voucher or
receipt be one relating to the accounting recorfithe Council: the legislation
recognises the distinction between the accountstamdccounting records. Still less
is it enough that a book, deed, contract, bill,crer or receipt be one relating to the
Council. The touchstone of the right in sectioii1)3s that the book, deed, contract,
bill, voucher or receipt be one relating to theaacts of the Council. There must be
a nexus between the accounts of the Council to Uskteal and the book, deed,
contract, bill, voucher or receipt.

In my view, for the reasons | give shortly, Parlentis intention in using the words
“relating to” in section 15(1) was simply that teeshould be an enquiry as to the
factual connection between the limited categorga@tuments mentioned on the one
hand and the accounts to be audited on the offieere is no support for Mr Coppel
QC'’s approach that a document only relates to ¢tkeumnts if the link with the item of
account is apparent from the document itself. dinlg authority in support is Taylor
J's dictumin the Tooheycase. None of the other judges of the courtumtialy Sir
Owen Dixon CJ, adopted this analysis. All preférte address the intention lying
behind use of the concept “relating to”. Oncetdren accounts is interpreted to mean
what | have held it to be, a factual connectionmeenn the disputed documents and
the Council's accounts is obvious. The Contratites to the accounts and each
payment made by the Council to Veolia during amarficial year constitutes an item
within the Council’s accounts for that year.

It is true that the accounts in the sense | have them to be were not in evidence
before the court. However, the statement of adsoisna summary of the accounts.
It is not disputed that the statement of accownts correct summary of the accounts.
Any item in the statement of accounts, including #xplanatory foreword and the

notes, represents an entry in “the accounts taudeeal” for the relevant period. If a

contract or bill relates to an item or note anyvwehir the statement of accounts, it
therefore relates to the accounts to be auditdte ekplanatory foreword and Note 29
to the statement of accounts (“waste recycling@niifies the Contract through the

date on which it was signed, the amount chargeti¢cCouncil and the contracting

party, Veolia. Thus the Contract itself, and anyoice paid under it, relates to the
accounts.

(c) Interpreting “relating t0” in section 15(1)

The words “relating to” in section 15(1) are opemrtore than one interpretation. As
with any issue of statutory construction, the Ceuidsk is to give a meaning to the
words in their statutory context, adopting the ovigch is as faithful as can be to
Parliament’'s purpose. That may entail a comparisih the phraseology used in
other similar provisions in the legislation, an ewaation of its legislative history, a
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consideration of the wider statutory context ang aslevant authorities. To the
extent that a number of interpretations of the woatge open, the court “ought to
discard the more natural meaning if it leads tauareasonable result, and adopt the
interpretation which leads to a reasonably prabtecaresult”. Gill v Donald
Humberstone & Co Ltd1963] 1 WLR 929, 933, per Lord Reid. See alsarBen on
Statutory Interpretatigrbth ed, 2008, 1006-1007

Take, first, the statutory context of section 15(ne aspect is the power to make
reports under section 8. That extends to questidbnalue for money, those being
matters that the auditor is required to considedeunsection 5(1)(e). A local
government elector’s right to make objections ed$eat least to any matter that could
be the subject of a section 8 report: section 18j1) Hence an elector could both
raise questions relating to economy, efficiency effdctiveness under section 15(2)
and make objections in relation to such issuesuselgion 16(1). An elector like Mr
Dowen may properly be concerned, not simply withethler any sums paid by the
council are properly due from it under the Contract also with whether the Council
is obtaining value for money in respect of its exgiure. That suggests a wider
access to documents than suggested by Veolia.

A wider access is also consistent with the auditstatutory responsibility to respond
as to whether the Council’'s items of account anduh given the statutory power to
apply to the Court for a declaration that they acd: section 17(1)(a). A local
government elector may make objection in relatiomiatters to which section 17
applies: section 16(1). The local government elesbuld have to know the amounts
actually spent, and the basis of their calculattorihe able to ask informed questions
of the auditor about the lawfulness of an itemafaaunt relating to expenditure under
the Contract. Then there is section 24, whichgihe auditor the power to apply for
judicial review of an authority’s decision which ynaffect its accounts. To the extent
that this action may be prompted by an objectoreurgkction 16, this strongly
suggests that the objector would have been entiledch information.

The purpose of section 15(1) cannot be confinedadsisting local government
electors in questioning the auditor and making dipes to the accounts. That is
because the right to inspect and copy under sedtigh) is conferred on persons
interested, which is a wider group than local goweent electors and could include
local businesses and community groups. It seemmdothat the Parliamentary
purpose is to enable those with a real and clos&est in a council’s activity to
scrutinise its accounts in the audit process. Aave indicated, the statutory scheme
envisages that local government electors and atiterested persons may wish to
consider questions such as whether sums purporiegily under a contract are
properly due under that contract; whether paymeraide by the body under audit are
lawful; and whether in incurring any liability f@xpenditure the body under audit has
made proper arrangements for securing value foremon

In my view there is also support for the interptieta | have adopted given the factual
context. An audit is necessarily selective. Aalogovernment elector may ask the
auditor a question about a matter in the accouatsspecifically considered in the
audit. It may very well be that a local governmelgctor raises a point which the
auditor has not considered. Auditors cannot andndb review or check every
transaction or every element of the authority’saagements for securing economy,
efficiency and effectiveness. In seeking to obt@&asonable assurance that matters
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have not been materially misstated, auditing staisdallow for auditors to employ

sampling techniques to test the details of trammastand the effectiveness of the
operation of financial controls. In the contexttioé value for money conclusion, the
Code of Audit Practice provides that in planningithvork auditors assess significant
business risks, which is a matter of professiomddjyment, reflecting both quantitative
and qualitative aspects. None of this detracisfthe fact that the primary statutory
burden is placed on the auditor. Nonethelessutirdahe exercise of the rights under
section 15(1) the interested person can act asfalisipplement to the audit process.

There is a contrast between the wider powers tesscdocuments conferred on the
auditor under section 6 and those of a persondsted under section 15(1). In giving
a right of access to certain information, secti¢h) Gmploys a different formula
which gives the auditor access to documents rgldnthe body subject to audit,
rather than just to documents relating to the actoaf the body subject to audit. But
this simply demonstrates that the auditor has eemade-ranging right of access to
documents, an access geared to the auditing #as&.no support for stultifying the
access to documents for persons interested unciesrs@5(1).

Consideration of the 2003 Regulations supportsatt@ysis. Under regulation 4 the
audited body has the duty to maintain sound firelnohanagement and under
regulation 6 it must maintain a system of interaadlit. These imply that an audit is,
necessarily, selective. Under regulation 14, dfterauditor’s notification of the date,
what has to be made available by the authorityttegeaccounts and other documents
mentioned in section 15. At the conclusion of dluglit there is under regulation 11
the publication of the statement of accounts aedrigfht of inspection under section
14 of the Act in respect of it. Thus there is &press difference between the rights of
inspection of the statement of accounts and rightsspection of the accounts and
the documents identified in section 15(1). Thisuggestive that the inspection rights
conferred by section 15(1) are far wider than towhoents where the link with, say, a
line of the Income and Expenditure Account is paienthe way Mr Coppel QC
suggests. Finally, regulation 17 requires the abje so far as possible, to give both
facts on which he relies and particulars of anynitef account. On Veolia's
approach, that would rarely be possible in practice

Veolia is correct in its contention that there atber mechanisms of scrutiny and
accountability. In this case there are the prowisiof the Contract — a sophisticated
long-term contract — which oblige Veolia to accodatthe Council and which
empower the Council to inspect sites and recoffisere was the tendering process
itself, under the public procurement regime to gngee the best price. There are also
the arrangements any council must put in place ke 1998 Act and other
legislative provisions to ensure its activities Eeful and proper and to meet goals
such as value for money. Finally, there is thexgparency and openness which
mechanisms of local democracy further and to whagfslation such as the Freedom
of Information Act 2000 and the Environmental Imf@tion Regulations contribute.
But as a matter of principle none of this has aggring on the proper construction of
section 15(1).

The obligation to pay local taxation through theesawas matched by the right given
to rate-payers to an involvement in the procesanstiring the money was well spent.
It was a mechanism of democratic accountabilitpulyh involvement in the public
process of audit. Assisting the audit processunatl an opportunity for local
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government electors and other persons interestedpect and copy the accounts and
related documents. In my judgment it is entirehswrprising that given its history

the law should permit a local elector such as MowBn sight of the disputed

documents in this case. The historic role of irdey@ persons such as local
government electors in participating in the audibgess would be severely

diminished without such disclosure.

Veolia suggested that the consequence of a widepir@tation of section 15(1) would
be to produce unreasonable results. One was thaityierivileged documents could
be required to be disclosed. In my view this sutigess misconceived. The courts
have made clear that it requires very clear langutagtrump legal professional
privilege: R (Morgan Grenfell & Co Ltdy Special Commissioner of Income Tax
[2002] UKHL 21, [2003] 1 AC 563. Moreover, the agdey of documents to which
section 15(1) gives access also provides the answéhne point — books, deeds,
contracts, bills, vouchers and receipts are unjikelraise issues of legal professional
privilege.  There was also the argument thatlec@ authority would be required to
disclose in unredacted form a contract with a dllamece company which might
identify a person under surveillance. | am someéwhazzled as to how the
conclusion follows from the premise. In any eventnay be that such information
would be prevented from being disclosed by the grakinformation exception in
section 15(3). Other examples of adverse effeetewn my view, similarly without
foundation. The very wide exemptions for persanfdrmation in section 15 would
catch most of the documents to which Veolia reféresen if they did, unusually, fall
within the type of documents set out in that sectioMr Coppel QC was unable to
point to any example in case law supporting hisdigates argument in relation to a
legislative provision which, after all, dates backhe first part of the fcentury.

The concern about commercial confidentiality | eeell understand. Not only may
Veolia suffer from its breach, but the Council @bak well, through the demands of
sub-contractors once they learn the basis of Veofieodels.  But the plain fact is
that there is no duty to keep commercial confidgityi in section 15. As was said in
both the_HTV[2004] EWHC 1219 (Admin) and Olivel987] 151 JP 44 cases,
confidentiality is no bar to disclosure. If thecBen applies, the Council must
disclose. It hardly needs stating that the sedtiomps the confidentiality obligations
set out in the Contract. There is the duty of mhenftiality in section 15(3) in relation
to personal information. At one point in the prediegs the Council placed reliance
on the _expressio uniugrinciple: the inclusion of this duty of confidéadity
demonstrated that Parliament meant to exclude ¢ypes of confidentiality. At the
hearing the Council rightly conceded that the esgieuniusprinciple was an aid to
construction, not a complete answer. In any eVWadlia did not contend that there
was any additional duty of confidentiality to thiar personal information already
contained in section 15. Its argument was thafidentiality needed to be taken into
account as part of the interpretive exercise.

In my view the express provision for confidentialih section 15(3) in the case of
personal information suggests that commercial dentfliality is to be ignored in the
interpretive exercise. The reality is that in r@ceémes Parliament has addressed the
issue of confidentiality in relation to section 45d has not considered it necessary to
extend it to commercial cases such as the pregerst, there was the introduction of
the original confidentiality provisions after théiv@r decision in the 1989 Act. More
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recently Parliament amended the confidentialityvfgions in section 15 through the
Local Government and Public Involvement in Healtbt 007. The Explanatory
Note to what became section 160 of the 2007 Actvshihat Parliament expressly
considered the Data Protection Act 1998 in furimaending the exceptions to section
15(1). There are also the expressly imposed cenfiidlity obligations on auditors
and the Audit Commission in section 49. Again ¢éhssggest that Parliament would
have said so if it has intended there to be othsiesl of confidentiality. Indeed
section 49(2A) is an amendment expressly refertinthe Freedom of Information
Act 2000. All this suggests that Parliament's miten is that a confidentiality
gualification, as found in other information rightegislation, is presently
unnecessary. Parliament cannot be taken to haee bknd to the question of
commercial confidentiality.

| concede that there is a striking contrast with wWider confidentiality provisions in
the Freedom of Information Act 2000 and Environmaéfriformation Regulations. It
may also be that that is because the category airdents to which access may be
given under section 15(1) is not as broad as utidgrother legislation. Parliament
therefore determined that exceptions or qualifceti should not be necessary to
restrict disclosure. As the category of informatighich may be obtained under the
2000 Act is broader, more constraints are requilednay be that Parliament, in
considering the relatively narrow range of docuradgatwhich the section 15(1) right
to inspect may apply, has determined that the patsaformation exceptions within
section 15(1) are a sufficient control mechanisnmat®@ver the reason, the fact is that
in protecting personal information in section 15@arliament was legislating as to
the extent to which confidential information colle excluded from disclosure.

CONCLUSION

Section 15(1) of the 1998 Act enables an intereptety to inspect and copy certain
documents related to the accounts of the Counttildoes not create the type of
general free-standing right of access to infornmat@s conferred by modern
information rights legislation. Its history lies democratic accountability, rather than
the policy of transparency and openness behindnibgern legislation. But in my
view, as a matter of legal analysis, section 15(plies in this case, notwithstanding
Veolia’s contention that this will lead to a breach commercial confidentiality.
Accounts are not defined but the 1998 Act indicdles they are the record of the
Council’s financial activity over a period and dietfinancial position at a particular
time. The statement of accounts is a summaryehttounts. In my view it is plain
that each of the disputed documents relate to then€ll's accounts as that phrase is
to be construed in its statutory context. In tbgutt Mr Dowen is entitled to inspect
and copy these documents.



